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You must answer only two (2) of the following six questions in the booklets provided. Clearly 
state which question are your answering. 


Each answer is worth 50% of your examination mark. 


1.) 


2.) 


3.) 


4.) 


5.) 


6.) 


Critically consider whether Bruce Ackerman’s ‘emergency constitution’ thesis offers a 
convincing rejoinder to the Schmittian critique of liberal legal normativism. 


Discuss and critique Lord Steyn’s characterisation of the Guantanamo Bay military 
prison as a ‘legal black hole’. 


‘Schmitt's understanding of the state of exception is not quite a legal black hole, a 
juridically produced void. Rather, it is a space beyond law, a space which is revealed 
when law recedes leaving the legally unconstrained state, represented by the 
sovereign, to act.” 


- David Dyzenhaus, The Constitution of Law, p.39. 


Discuss and critically analyse these remarks. 


In Australian Communist Party v The Commonwealth, Dixon J wrote: 


‘History, and not only ancient history, shows that in countries where democratic 
institutions have been unconstitutionally superseded, it has been done not seldom by 
those holding the executive power’. 


Critically evaluate this argument in the broader context of the Australian experience of 
emergency and s 51(vi) of the Commonwealth Constitution. 


‘Extraordinary power assumed by the Executive should be yielded up when the 
emergency declines. Nothing is more abhorrent than to imprison a person or keep him 
in prison because he is unpopular. This is really the test of civilization.’ 


- Winston Churchill (November 1943). 


Discuss these remarks in the context of imperial emergency and executive detention. 


‘,..conceptual lines must be drawn more clearly between [the state of emergency] in its 
Original as emergency and ‘the exception’.’ 


- Ellen Kennedy, (2011) 18(3) Constellations 284, at 294. 


Critically discuss with particular reference to Article 48 of the Weimar Constitution. 
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